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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
BRIEF OF APPELLANT
Plaintiff/Appellee,
APPELLANT IN CUSTODY
v.
DOUGLAS TROY MCGINNIS,

Case # 20050141-CA

Defendant/Appellant.
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a Final Judgement and Commitment in the Eighth Judicial District
Court, Duchesne, County, for a guilty plea and subsequent sentence of imprisonment on two
separate cases that were consolidated for sentence and appeal, 031800097 and 031800147. In
each case Mr. McGinnis plead guilty to one count of Possession of a Controlled SubstanceMethamphetamine, a third degree felony, which was in violation of Utah Code Annotated § 5837-8; Driving on a Revoked or Suspended License, class c MISDEMEANOR, violation of Utah
Code Annotated §53-3-27; Possession of Drug PARAPHERNALIA, a class b
MISDEMEANOR, violation of Utah Code Annotated§58-37a-5; and in the last case one count of
Following too Close to Another Vehicle and one count of No Proof of Security both class c
MISDEMEANORS violating Utah Code Annotated §41-12a-303.2 & 41-6-62(1), before the
Honorable Judge A. Lynn Payne, on January 13, 2005 and the Amended Judgement and
Commitment was filed on January 14, 2005.
This appeal is filed pursuant to the Utah Rules of Criminal Procedure. This Court has
jurisdiction to review the conviction pursuant to §58-37-8(2)(a)(i)and Rule 3(a) and Rule 4 of
the Utah Rules of Appellate Procedure and Utah Code §78-2a-3(2).
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STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
Mr. McGinnis raises one issue for review; he asserts that the trial Court erred in
sentencing him to consecutive time instead of concurrent time on the two identical cases and that
the Court sentenced him to prison instead of to probation as he was in an in-patient drug
treatment program and did not present a threat to the community.
Mr. McGinnis asserts that to the degree that his disputes to the sentence were not properly
preserved on the record his attorney committed ineffective assistance of counsel during the
sentence hearing and the trial court committed plain error in failing to correct the attorney's error.
Mr. McGinnis asserts that the result of the errors was that the court sentenced him to a zero to
five year sentence in lieu of the option of probation with a stayed prison sentence.
STANDARD OF REVIEW:
To establish ineffective assistance of counsel, a defendant must show that trial counsel
'"rendered deficient performance [that] fell below an objective standard of reasonable
professional judgment' and that 'counsel's performance prejudiced"' the defendant. State v.
Maestas, 984 P.2d 376 (Utah 1999), citing Strickland v. Washington. 466 U.S. 668 (1984).
Here Mr. McGinnis did not raise the issue of ineffective assistance of counsel until after
he was sentenced. He did not receive new counsel in a timely manner in order to file a Motion to
Withdraw his guilty plea. By the time appellate counsel received the appeal the time to file the
Motion to Withdraw the Guilty Plea had passed and the only issue to pursue was this appeal on
the issues that Mr. McGinnis seeks to raise on review. Where ineffective assistance of counsel
claims are raised for the first time on appeal they are reviewed as a matter of law. See Maestas,
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Id.
This Court has ruled that a sentence will not be overturned on appeal unless the trial court
has abused its discretion, failed to consider all legally relevant factors, or imposed a sentence that
exceeds legally prescribed limits." State v. Nuttall 861 P.2d 454, 457 (Utah Ct.App. 1993);
State v. Schweitzer, 943 P.2d 649, 651 (Utah Ct.App. 1997).
In relation to sentence issues this Court has held that imposition of a sentence is within
the discretion of the trial court. See Schweitzer, at 651. " We will reverse only if the sentence
was imposed without regard to "legally relevant factors" or in an "inherently unfair" manner, or if
the sentence was "clearly excessive" or exceeded the "limits prescribed by law." Id.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Any relevant text of constitutions, statutory provisions, or rules referenced in this brief
and pertinent to the issues now before the court on appeal are contained herein or attached to this
brief.
STATEMENT OF THE CASE
In case no. 031800097 Mr. McGinnis was charged on June 23, 2003 with three counts, 1)
Possession of a Controlled Substance (Methamphetamine) in violation of §58-37-8 a Third
Degree Felony, 2) Driving on a Suspended License in violation of §53-3-227 a Class C
Misdemeanor, 3) Possession of Drug Paraphernalia, in violation of §58-37a-5, a Class B
Misdemeanor (Trial Court Docket Entry, 1-2).
Mr. McGinnis was arraigned on June 23, 2003, was appointed counsel and had a
preliminary hearing date set (D. 5-7). At later dates Mr. McGinnis bailed out of custody (D. 13)
and subsequently waived his preliminary hearing (D.31).
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Trial was set for January 21, 2004 and after the jury was in impaneled Mr. McGinnis pled
guilty to all three counts as charged in the Information (D. 96 & 97). After plea but prior to
sentence appointed counsel to Mr. McGinnis became a prosecutor and he was appointed new
defense counsel (D. 102). Mr. McGinnis failed to appear at his sentence date, his bail was
revoked and a warrant was issued for his arrest (D. 109).
At sentencing Mr. McGinnis was sentenced to zero to five years in prison on the Third
Degree Felony Possession of a Controlled Substance (Methamphetamine). He was sentenced to
ten days jail on the Driving on Denied License and six months in jail on the Possession of Drug
Paraphernalia al concurrent to each other to be served at the Utah State Prison (D. 123-125).
In case no. 031800147 Mr. McGinnis was charged with 1) Possession of a Controlled
Substance With Intent to Distribute(Methamphetamine), a Second Degree Felony in violation of
§58-37-8(l)(a)(iii),) 2) Driving on a Suspended License in violation of §53-3-227 a Class C
Misdemeanor, 3) Possession of Drug Paraphernalia, in violation of §58-37a-5, a Class B
Misdemeanor, 4) No Evidence of Security in violation of §41-12a-303.2 a Class B Misdemeanor
and 5) Following too Close a violation of §41-6-62 a Class C Misdemeanor ( D. 3, Case Two).
On September 2, 2003 he was appointed counsel, the same as the first case, and he set a
preliminary hearing date (D. 7-8). On November 17, 2003 a preliminary hearing was held as to
counts one and two and the case was bound over (D. 29) for trial. A warrant was issued for Mr.
McGinnis' failure to appear at the Law and Motion date (D. 49).
On January 26,2004 Mr. McGinnis pled guilty to an Amended Charge of Attempted
Possession of a Controlled Substance a Class A Misdemeanor, Possession of Paraphernalia a
Class B Misdemeanor, No Proof of Insurance and Driving on Revocation both Class C
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Misdemeanors (D. 116).
On December 13, 2004 Mr. McGinnis was sentenced to a year in jail on th Class A, 90
days in jail each on the Class B and Class C Misdemeanor all run concurrent to each other (D.
154-155). The Court ran the prison sentence in case 031800097 consecutive to the jail terms in
031800147 and designated that both be concurrent to the time on a case in the Third Judicial
District Court imposed by Judge Christiansen (D. 155).
A timely Notice of Appeal was filed (D. 170), counsel to pursue the appeal was appointed
(D. 179), and briefing schedules were set with one requested 30 day extension requested making
the brief due (noting weekend and holiday schedule) as July 26, 2005.
STATEMENT OF THE FACTS
Mr. McGinnis does not dispute the facts in case no. 031800097 and there are no facts in
the record with which to provide to this Court as background information.
Mr. McGinnis does dispute the facts in case no. 031800147 and entered an "Alfred Plea"
to the allegations of Possession of a Controlled Substance in that case (D.l 16). Mr. McGinnis
asserted at the time of the plea and still does today that the drugs found in the truck belonged to
the other person in the vehicle, Todd Burnham.
Duchesne County Sheriffs Deputy John Crowley was on duty on September 21, 2003
when he was patrolling the Starvation Bridge at the reservoir (D. 5-6). Deputy Crowley came
upon an accident where a truck registered to Mr. McGinnis had rear ended a car ahead of it (D.
6). When the deputy began an accident investigation there was a dispute between Mr. McGinnis
and the occupants of the car ahead of his as to whether Mr. McGinnis or the other occupant of
the truck, Troy Burnham was the driver (D. 7). Mr. McGinnis asserted the truck was sold to
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Burnham and that he was the driver. Bumham insisted that although he talked about buying the
truck he never did and that Mr. McGinnis was really driving the truck as he was still the owner
(D. 8).
After more investigation Deputy Crowley determined that Mr. McGinnis was the driver
but he had no valid license and there was no insurance on the vehicle (D. 9). The deputy
determined that he was going to do an inventory of the truck as he was arresting both McGinnis
and Burnham (D. 12). Inside the truck was cash (D. 11-12). Apparently in the truck was a radio
and in the compartment for the cord storage was a vial in a baggie which contained 4.7 grams of
Methamphetamine (D. 13).
Deputy Crowley also found a glass pipe used to smoke meth (D. 20). Mr. McGinnis was
cited for the following a vehicle too close, no driver's license, no insurance, possession of
paraphernalia and possession of the methamphetamine. Mr. McGinnis asserted that he was
driving and does not dispute the vehicle violations but asserts that the meth found in the stereo
was Mr. Burnham's. Deputy Crowley believed the truck was sold to Burnham (D. 24) and
because of that fact he specifically sought permission from Burnham to search the truck (D. 25).
Mr. McGinnis specifically told Deputy Crowley that he could not give permission to search and
anything in the truck was Burnham's (D. 10).
On January 26, 2004 Mr. McGinnis pled guilty to an Amended Charge of Attempted
Possession of a Controlled Substance a Class A Misdemeanor, Possession of Paraphernalia a
Class B Misdemeanor, No Proof of Insurance and Driving on Revocation both Class C
Misdemeanors (D. 116). Mr. McGinnis took the "Alfred Plea" on the basis that he thought it
better to plead guilty a Class A Misdemeanor than risk a trial on a Second Degree Felony (D.
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109). Additionally Mr. McGinnis asserts that it was his understanding that both cases would be
run concurrently if resolved them short of trial. Indeed both cases were set for sentencing at the
same day and time and given the same appellate case number.
SUMMARY OF ARGUMENT
Mr. McGinnis asserts that the trial Court erred in not running his cases concurrent to each
other. Mr. McGinnis also asserts that as he was in-patient at a drug rehabilitation program and
doing well. On the basis that he was actively involved in treatment for the first time after years
of drug addiction. Both cases dealt with similar charges, occurred within a few short weeks of
each other and apparently involved similar facts.
Mr. McGinnis asserts that he was promised that if he resolved both cases and
consolidated is sentences he would receive concurrent time. Additionally his pre-sentence report
indicated that he should be given probation and drug treatment in lieu of prison time.
On that basis Mr. McGinnis raises one issue for review-improper sentence imposed by
the trial Court. He asserts that the trial Court erred in sentencing him to consecutive time instead
of concurrent time on the two identical cases and that the Court sentenced him to prison instead
of to probation as he was in an in-patient drug treatment program and did not present a threat to
the community.
This Court has ruled that a sentence will not be overturned on appeal unless the trial court
has abused its discretion, failed to consider all legally relevant factors, or imposed a sentence that
exceeds legally prescribed limits." State v. Nuttall 861 P.2d 454, 457 (Utah Ct.App. 1993);
State v. Schweitzer, 943 P.2d 649, 651 (Utah Ct.App. 1997).
In relation to sentence issues this Court has held that imposition of a sentence is within
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the discretion of the trial court. See Schweitzer, at 651. " We will reverse only if the sentence
was imposed without regard to "legally relevant factors" or in an "inherently unfair" manner, or if
the sentence was "clearly excessive" or exceeded the "limits prescribed by law." Id.
Here Mr. McGinnis asserts that his sentence was imposed without considering the legally
relevant facts, that under statue he could have had concurrent time.. Furthermore, his drug
treatment was a legally relevant factor not considered by the trial Court. Mr. McGinnis alleges
that if the trial Court had looked at all the factors he would have been given a concurrent
sentence and probation into a drug treatment program.
ARGUMENT
THE TRIAL COURT'S FAILURE TO CONSIDER LEGALLY RELEVANT FACTORS
PREJUDICED MR. MCGINNIS IN THAT HE RECEIVED A PPJSON SENTENCE INSTEAD
OF PROBATION AND CONSECUTIVE INSTEAD OF CONCURRENT TIME.
Mr. McGinnis asserts that in his two cases he was promised the option of concurrent time
and probation. In both plea colloquies he was told that the final sentence was up to the judge.
Mr. McGinnis was also told that despite what was promised in the plea agreement that it was not
binding on the judge. However, Mr. McGinnis asserts that no written plea form was filed with
the Court on either case. He asserts that the lack of written plea further supports his argument
that he was promised that the two cases would be run concurrent.
Mr. McGinnis spent considerable effort to get admitted into and be in successful
compliance with an in-patient drug treatment program. Despite being in treatment and having a
recommendation from Adult Probation and Parole to complete the program rather than go to
prison-the trial Court sentence Mr. McGinnis to prison. Mr. McGinnis asserts that the trial
Court failed to consider legally relevant facts in determining whether or not to sentence him to
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prison. Mr. McGinnis asserts his trial attorney failed to establish the statutory conditions for
concurrent sentences on the record. The trial Courts failure to consider the facts in conjunction
with the lack of a written plea spelling out Mr. McGinnis" understanding of the plea all
combined to deny him a just and fair sentence.
This Court has ruled that a sentence will not be overturned on appeal unless the trial court
has abused its discretion, failed to consider all legally relevant factors, or imposed a sentence that
exceeds legally prescribed limits. See State v. Nuttall 861 P.2d 454, 457 (Utah Ct.App. 1993);
State v. Schweitzer, 943 P.2d 649, 651 (Utah Ct.App. 1997). The imposition of a sentence is
within the discretion of the trial court. See State v. Schweitzer, 943 P.2d 649, 651 (Utah Ct.App.
1997). We will reverse only if the sentence was imposed without regard to "legally relevant
factors" or in an "inherently unfair" manner, or if the sentence was "clearly excessive" or
exceeded the "limits prescribed by law." Id.
Here, Mr. McGinnis acknowledges that his sentence is not excessive under the limits
proscribed by law, indeed he was fully aware of the potential of a prison sentence of zero to five
years in prison and admitted to such knowledge in the plea colloquy. However, Mr. McGinnis
had been in an intensive in-patient drug treatment program, he was in counseling, he readily
admitted his conduct and was fully cooperative in the preparation of his presentence report.
Mr. McGinnis asserts that o the degree that his trial lawyer failed to set for the statutory
conditions for concurrent sentences, reiterate the degree and benefit fo the drug rehabilitation
program and its benefits versus prison were all ineffective assistance of counsel.
To establish ineffective assistance of counsel, Defendant must show that defense
counsel's representation '"fell below an objective standard of reasonableness,'" and that, but for
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the deficient representation, there is a "reasonable probability" that the result would have been
different.... "A reasonable probability is a probability sufficient to undermine confidence in the
outcome." Strickland v. Washington, 466 U.S. 668, 688, 694, 104 S. Ct. 2052, 2064, 2068
(1984), State v. Ross, 951 P. 2d 236, 246 (1997). Appellant submits that, based on the standard
set forth in Strickland his trial counsel was so ineffective as to call into question the results of
his sentence.
By not bringing to the Court's attention the statutory allowances for concurrent sentences,
the benefits of the drug program versus prison, the defendant's detrimental reliance on the
promise of concurrent time the trial lawyer was ineffective. With these claims not preserved at
trial nor any Motion to Withdraw the Plea being filed Mr. McGinnis asserts he should be able to
raise the claims on appeal due to plain error.
When a claim such as this is not preserved at the trial court level this Court can only
review the matter if mistake is one of plain error-meaning it is so obvious that the Court should
have discovered the problem and moved to address the issue sua sponte. "To succeed on a claim
of plain error, a defendant has the burden of showing '(I) [a]n error exists; (ii) the error should
have been obvious to the trial court; and (iii) the error is harmful.'" State v. Dunn, 850 P.2d
1201, 1208 (Utah 1993), See also State v. Helmick, 9 P.3d 164 (Utah 2000).
Mr. McGinnis asserts he does not recall being given specific notice of when and how to
file a Motion for New Trial nor did his trial lawyer or the Court preserve on the record the
reasons for his sentence being prison versus probation even though he was in a drug
rehabilitation program. He asserts that first his sentence was unfairly imposed as the Court did
not take into consideration the statutory provisions for concurrent time. Second, he was not
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given consideration for the promise of concurrent time. Third, the Court did not look close
enough at his drug treatment program and its benefits to consider it as a legally relevant factor to
lesson his sentence. In this third claim Mr. McGinnis' asserts his trial attorney failed to bring the
legally relevant factors to the Court's attention appropriately such as filing motions or discussing
the treatment program or his progress therein. Furthermore, the Court disregarded the factor
when imposing his sentence.
These actions, either ineffectiveness or plain error, serve to impose an unfair and illegal
sentence on Mr. McGinnis.
CONCLUSION
Mr. McGinnis respectfully requests that this Court overturn his sentence and order the
trial Court to re-sentence him while taking into consideration legally relevant factors which
would include his plea bargain to concurrent time, his drug treatment program, that by law his
crime would allow for concurrent time and impose a new sentence granting probation and
concurrent sentences.
RESPECTFULLY SUBMITTED thisQJ^ day of

~5tjly

, 2005.

JUOE^
Attorney for Appellant
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF UTAH
DUCHESNE COUNTY, DUCHESNE DEPARTMENT
—oooOooo—
STATE OF UTAH,
Plaintiff,

:

AMENDED JUDGMENT AND
COMMITMENT ORDER

:

vs.

Criminal No. 031800097 and 031800147
Judge A. Lynn Payne

DOUGLAS TROY McGTNNIS
Defendant.

:
:
—oooOooo—

Criminal No. 031800097
POSSESSION OR USE OF A CONTROLLED SUBSTANCE (METHAMPHETAMINE) A THIRD DEGREE FELONY
DRIVING ON SUSPENDED OR REVOKED OPERATOR'S LICENSE - A CLASS C
MISDEMEANOR
POSSESSION OF DRUG PARAPHERNALIA - A CLASS B MISDEMEANOR
Criminal No. 031800147
ATTEMPTED POSSESSION OR USE OF A CONTROLLED SUBSTANCE
(METHAMPHETAMINE) - A CLASS A MISDEMEANOR
POSSESSION OF DRUG PARAPHERNALIA - A CLASS B MISDEMEANOR
DRIVING ON SUSPENDED OR REVOKED OPERATOR'S LICENSE - A CLASS C
MISDEMEANOR
NO EVIDENCE OF SECURITY - A CLASS C MISDEMEANOR
FOLLOWING TOO CLOSE - A CLASS C MISDEMEANOR

The above-entitled cases came before the Court for sentencing on Monday, December 13,
2004, the Honorable Judge A. Lynn Payne presiding. The defendant was present and was
represented by his attorney, Marea A. Doherty. The State of Utah was represented by Stephen D.
Foote, Deputy Duchesne County Attorney. The Court received and reviewed a Pre-Sentence
Investigation Report that had been prepared by Adult Probation and Parole. Statements were
made by counsel for the parties and the defendant.
NOW THEREFORE, based upon the file and record herein, it is hereby ORDERED,
ADJUDGED AND DECREED as follows:
Criminal No. 031800097
That the defendant has been convicted by his own pleas of guilty of the offenses of
Possession or Use of a Controlled Substance (Methamphetamine), a Third Degree Felony,
in violation of Section 58-37-8 UCA (1953) as amended; Driving on Suspended or Revoked
Operator's License, a Class C Misdemeanor, in violation of Section 53-3-227 UCA (1953) as
amended; and Possession of Drug Paraphernalia, a Class B Misdemeanor, in violation of
Section 58-37a-5 UCA (1953) as amended.
Criminal No. 031800147
That the defendant has been convicted by his own pleas of guilty of the offenses of
Attempted Possession or Use of a Controlled Substance (Methamphetamine), a Class A
Misdemeanor; in violation of Section 58-37-8 UCA (1953) as amended; Possession of Drug
Paraphernalia, a Class B Misdemeanor; in violation of Section 58-37a-5 UCA (1953) as
amended; Driving on Suspended or Revoked Operator's License, a Class C Misdemeanor;
in violation of Section 53-3-227 UCA (1953) as amended; No Evidence of Security, a Class C
Misdemeanor, in violation of Section 41-12a-303.2 UCA (1953) as amended; and Following

Too Close, a Class C Misdemeanor, in violation of Section 41-6-62(1) UCA (1953) as
amended.
Criminal No. 031800097
That for the offense of Possession or Use of a Controlled Substance
(Methamphetamine), a Third Degree Felony, it is hereby ordered that the defendant is
sentenced to serve an indeterminate term of not to exceed five (5) years in the Utah State Prison,
and pay a fine in the sum of $500. That for the offense of Driving on Suspended or Revoked
Operator's License, a Class C Misdemeanor, it is hereby ordered that the defendant is
sentenced to serve a term of 10 days in the Duchesne County Jail, and pay a fine in the sum of
$100. That for the offense of Possession of Drug Paraphernalia, a Class B Misdemeanor, it is
hereby ordered that the defendant is sentenced to serve a term of 6 months in the Duchesne
County Jail, and to pay a fine in the sum of $100. Said prison and jail sentences shall run
concurrent with each other.
Criminal No. 031800147
That for the offense of Attempted Possession or Use of a Controlled Substance
(Methamphetamine), a Class A Misdemeanor, it is hereby ordered that the defendant is
sentenced to serve a term of one (1) year in the Duchesne County Jail, and to pay a fine in the
sum of $500. That for the offense of Possession of Drug Paraphernalia, a Class B
Misdemeanor, it is hereby ordered to sentence a term of six (6) months in the Duchesne County
Jail, and to pay a fine in the sum of $100. That for the offense of Driving on Suspended or
Revoked Operator's License, a Class C Misdemeanor, it is hereby ordered that the defendant
is sentenced to serve a term of 90 days in the duchesne County Jail, and to pay a fine in the sum
of SI 00. That for the offense of No Evidence of Security, a Class C Misdemeanor, it is hereby

ordered that the defendant is sentenced to serve a term of 90 days in the Duchesne County Jail,
and to pay a fine in the sum of $100. That for the offense of Following Too Close, a Class C
Misdemeanor, it is hereby ordered that the defendant is sentenced to serve a term of 90 days in
the Duchesne County Jail, and to pay a fine in the sum of $50. Said jail sentences shall run
concurrent with each other.
The sentences in Criminal No. 031800097 and 031800147 shall run consecutive with
each other, and both sentences shall run concurrent with the defendant's sentence from Judge
Christiansen. The sentences herein for the misdemeanor charges shall be served at the Utah State
Prison. The Court transfers jurisdiction over the misdemeanors to the Board of Pardons.
Commitment shall be forthwith.
The defendant is remanded to the Duchesne County Sheriff to be transported to the Utah
State Prison. Thereafter, the defendant is remanded to the custody of the Board of Pardons.
DATED this

/ 3

day of January, 2005.
BY ORDER OF THE COURT

A.LYNNPAYW
DISTRICT COURT JUDGE

Approved as to form:

Marea A. Doherty
Attorney for Defendant
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CERTIFICATE OF MAILING OR DELIVERY
I hereby certify that I mailed or delivered a true and correct copy of the foregoing
NOTICE OF APPEAL to:
Stephen Foote
Duchesne County Attorney
P.O. Box 206
Duchesne, UT 84021
Roland Uresk
Deputy County Attorney
47 North 200 East
Roosevelt, UT 84066
Julie George
P.O. Box 112338
Salt Lake City, UT 84147-338

Douglas Troy McGinnis
Inmate # 15308
Inmate Housing - Uintah 5
Utah State Prison
P.O. Box 250
Draper, UT 84020

First-class postage prepaid, this

/ff

day of February, 2005.
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MAREAA.DOHERTY
Attorney for Defendant

ATTACHMENT B

FILED
DISTRICT COURT
DUCHESNE COUNTY, UTAH

MAREA A. DOHERTY #7379
ATTORNEY FOR DEFENDANT
P O BOX 399
DUCHESNE, UT 84021-0399
Telephone (435) 901-0408

FEB 1 h 2005
JOANNE McKEE, CLERK
BY
>J ,
DEPUTY

JN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATJpJFuTAH
DUCHESNE COUNTY, DUCHESNE DEPARTMENT
NOTICE OF APPEAL

STATE OF UTAH,
PLAINTIFF,
vs.

CASE NO 031800097

DOUGLAS TROY MCGINNTS
DEFENDANT.

JUDGE:

A. LYNN PAYNE

COMES NOW the Defendant, DOUGLAS TROY MCGINNIS, and serves notice of his
intent to appeal the decision of the above-entitled Court which was settled in its entirety on
January 14, 2005 upon entry of the Amended Judgment and Order entered in the Eighth District
Court, Duchesne County, Utah. Said Amended Judgment and Order resulted from the
Defendant's sentencing hearing on December 13, 2005. This sentencing hearing concluded the
matters wherein the defendant has been found guilty as follows: to the charge of Possession or
use of a Controlled Substance (Methamphetamine), a Third Degree Felony; to the charge of
Driving on Suspended or Revoked Operator's License, a Class C Misdemeanor; to the charge of
Possession of Drug Paraphernalia, a Class B Misdemeanor
The Defendant further specifies that he appeals from the decision of the Court on the
basis of the following: on January 21, 2004, a jury was empanelled; at that time the Defendant
advised his counsel that he wanted to enter his guilty pleas rather than proceed to trial. The
Defendant understood that such pleas would be entered in accordance with a written plea offer

previously made by the State to dismiss counts 2 and 3 However, contrary to Defendant's
understanding, his guilty pleas were entered to all counts as charged, and the Jury was excused.
The Defendant further specifies that he appeals from the decision of the Court on the
basis of ineffective assistance of counsel. The Defendant further specifies that the Court
improperly took his pleas as he understood them to be, and that such pleas were therefore not
knowingly and voluntarily made. The Defendant further specifies that he should have properly
been advised of his right to withdraw his guilty pleas prior to sentencing. Lastly, the Defendant
specifies, where applicable, that the Court improperly admitted matters into evidence which were
without foundation, were not the best evidence and were immaterial to the issues and further that
the Court did not correctly apply the law to the facts presented.

DATED this

l^j

day of February, 2005.

MAREAA DQHERTY
Attorney for Defendant
STATE OF UTAH
1 w,^ttttjU^>>.
County of Duchesne ] S S ^ ^ | T R £ &
I, Joanne McKee, Clerk of the DisfncTXourt, do
hereby certify that the above and foregoing is a
full, true and correct copy of the original document
which is on file in my office.
In witness whereof I hereunto set my hand and seal
of that said Court-above mentioned, this / ? £ da of
Ar
y
X-thrubMA
»._JL!t5__
JOANNE l^cKEE

By

^tmkJJ%

.Deputy

